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Re:  Advisory Opinion 20-01 

Dear Mr. Lenhard: 

This is in response to your request for an advisory opinion and exhibits dated May 5, 
2020.1  Your request concerned the applicability -355, 
the state ban on government-contractor political contributions, on several types of 
pharmaceutical discount agreements.  Your client is a pharmaceutical manufacturer that enters 
into these types of pharmaceutical discount agreements.  For the reasons discussed below, the 
Hawaii Campaign Spending Commission HRS §11-355 does 
not apply to the pharmaceutical discount agreements described in your letter.2 

HRS §11-
provides: 

(a)  It shall be unlawful for any person who enters into any contract with the State, 
any of the counties, or any department or agency thereof either for the rendition of 
personal services, the buying of property, or furnishing of any material, supplies, 
or equipment to the State, any of the counties, any department or agency thereof, 
or for selling any land or building to the State, any of the counties, or any 
department or agency thereof, if payment for the performance of the contract or 
payment for material, supplies, equipment, land, property, or building is to be made 

 
1  and exhibits.  Attachment 

 is a copy of an email dated June 2, 2020 from staff to you requesting more information and a 
copy of your email dated June 9, 2020 to staff in response. 
2 Copies of the pharmaceutical discount agreements were not provided to the Commission. This 
Advisory Opinion only applies to the pharmaceutical manufacturer party to these agreements and 
not to any other entities that may receive state or county funds pursuant to these agreements.
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in whole or in part from funds appropriated by the legislative body, at any time 
between the execution of the contract through the completion of the contract, to:

(1)  Directly or indirectly make any contribution, or promise expressly or 
impliedly to make any contribution to any candidate committee or 
noncandidate committee, or to any candidate or to any person for any 
political purpose or use; or 

(2)  Knowingly solicit any contribution from any person for any purpose 
during any period. 

(b)  Except as provided in subsection (a), this section does not prohibit or make 
unlawful the establishment or administration of, or the solicitation of contributions 
to, any noncandidate committee by any person other than the state or county 
contractor for the purpose of influencing the nomination for election, or the election 
of any person to office. 

(c)  For purposes of this section, "completion of the contract" means that the 
parties to the government contract have either terminated the contract prior to 
completion of performance or fully performed the duties and obligations under 
the contract, no disputes relating to the performance and payment remain under 
the contract, and all disputed claims have been adjudicated and are final. 

The Commission, in an administrative rule, has to mean "the 
performance of services in the fields of health, law, engineering, architecture, construction, 
accounting, actuarial science, performing le 

-160-37(h). 

You asked whether the four types of agreements described in your letter, Medicaid 
Rebate Agreements, Medicaid Supplemental Rebate Agreements, Group Purchasing 
Organization agreements, and Minnesota Multistate Contracting Alliance for Pharmacy 
agreements3 are contracts subject to the ban on political contributions from state government 
contractors. 

Medicaid Rebate Agreements and Medicaid Supplemental Rebate Agreements 

Pharmaceutical manufacturers negotiate and enter into a national rebate agreement with
that 

provides health insurance to people through Medicare, Medicaid
Insurance Program, and the Health Insurance Marketplace.  https://www.usa.gov/federal-
agencies/centers-for-medicare-and-medicaid-services.  The Medicaid Rebate Agreement 
provides that Medicaid (funded by the federal and state governments) will pay a portion of the 
cost of covered prescription drugs purchased by Medicaid beneficiaries.  The Medicaid payments 
are made directly to the pharmacies where the drugs were purchased.  State funds are not paid to 

 
3 In your June 9, 2020 email to staff, you removed State Patient Assistance Program Agreements 
and Minnesota Multistate Contracting Alliance for Pharmacy Supplemental Enrollment 
Agreements from your request for an advisory opinion. 
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the pharmaceutical manufacturer.  Pursuant to the national rebate agreement, the pharmaceutical 
manufacturer is obligated to pay the state Medicaid program the negotiated rebate for each
covered drug purchased.  The state program is not a party to the Medicaid Rebate Agreement.  
Even if the state program was a party to the national rebate agreement, the agreement does not 
require the state to purchase personal services, property, material, supplies, equipment, land, or 
building, with funds appropriated by the legislative body. 

In addition to the national rebate agreement with CMS, pharmaceutical manufacturers 
may enter into supplemental rebate agreements with state Medicaid programs.4  In those 
supplemental rebate agreements, the pharmaceutical manufacturer agrees to pay a further rebate 
to the state program in exchange for the state program  placing the pharmaceutical 

with the drugs in the same therapeutic class on the state 
  That is, the state program will not require the prior approval of the 

pharmaceutical manufacturer  before the purchase by a Medicaid beneficiary.  Again, 
state funds are not paid to the pharmaceutical manufacturer, but are paid directly to the 
pharmacy.  Likewise, the Medicaid Supplemental Rebate Agreement does not obligate the state 
to purchase anything from the pharmaceutical manufacturer with funds appropriated by the 
legislative body. 

The state is not a party to the Medicaid Rebate Agreement.  Even if the state was a party 
to the national rebate agreement, the agreement does not require the state to purchase anything 
from the pharmaceutical manufacturer with funds appropriated from the legislative body.  
Although the state would be a party to a Medicaid Supplemental Rebate Agreement, the 
supplemental agreement does not require the state to pay any funds to the pharmaceutical 
manufacturer and does not obligate the state to purchase anything from the pharmaceutical 
manufacturer through the expenditure of funds appropriated by the legislative body.  Thus, the 
government contractor ban on political contributions contained in HRS §11-355 does not apply 
to the Medicaid Rebate Agreements and the Medicaid Supplemental Rebate Agreements.

 

Organizations, including state agencies like prison systems, that purchase large quantities 
of pharmaceutical products, may join a GPO that provide its members discounts on the price the 
members pay for products from participating pharmaceutical manufacturers.  GPO agreements 
generally involve a pharmaceutical manufacturer agreeing to provide discounts to authorized 
d   In order for a GPO member to 
receive the discounts under the GPO agreement, the member must submit a signed 

 in which the member agrees to be covered by the 
, to not distribute or resell the 

product to third parties, and to comply with all applicable laws and regulations governing the 
purchase and distribution of the pharmaceutical manufacture s products. 

 
4Four states, including Hawaii, do not have supplemental rebate agreements.  
https://www.medicaid.gov/medicaid-chip-program-information/by-topics/prescription-
drugs/downloads/xxxsupplemental-rebates-chart-current-qtr.pdf.  
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The state is not a party to the GPO agreement.  The GPO agreement is between the 
pharmaceutical manufact products.  Even if the state 
was considered a party to the GPO agreement, the agreement does not require the state to 
purchase anything from the pharmaceutical manufacturer with funds appropriated from the 
legislative body.  Although the state as a GPO member, would be a party to the Designation 
Form, that form does not require the state to pay any funds to the pharmaceutical manufacturer 
and does not obligate the state to purchase anything from the pharmaceutical manufacturer 
through the expenditure of funds appropriated by the legislative body.  Thus, the government 
contractor ban on political contributions contained in HRS §11-355 does not apply to GPO 
agreements. 

Agreements
 

MMCAP is a group purchasing organization that is operated by the Minnesota 
procurement authority.  The MMCAP enters into agreements with pharmaceutical manufacturers 
for a fixed price percent discount on  when member facilities buy the 
products from a wholesaler or distributor. Member facilities are generally state and local 
government facilities, including state long-term healthcare facilities in Hawaii.  Although 
member facilities are not direct parties to the MMCAP agreements, they agree to abide by the 
terms of the agreements as members of the MMCAP.   

 
Under MMCAP agreements, payments for the product are not paid by the member 

facilities to the pharmaceutical manufacturers.  The member facilities pay the wholesalers and 
  The pharmaceutical manufacturers will reimburse 

the wholesalers or distributors of the manufact the difference between the prices 
paid by the member facilities and the list price paid by the wholesalers or distributors of the 
product.  The MMCAP agreements do not require the state to pay any funds to the 
pharmaceutical manufacturer and does not obligate the state to purchase anything from the 
pharmaceutical manufacturer through the expenditure of funds appropriated by the legislative 
body.  Thus, the government contractor ban on political contributions contained in HRS §11-355 
does not apply to MMCAP agreements. 

 
The Commission provides this Advisory Opinion as a means of stating its current 

interpretation of the Hawaii campaign finance law in §11-301, et seq., HRS, and the 
-160, Hawaii Administrative Rules.  The Commission may 

adopt, revise, or revoke this Advisory Opinion if provisions of the campaign finance law or 
administrative rules are amended or repealed.  

  
CAMPAIGN SPENDING COMMISSION  

  
  
 

       _________________________________  

By:  BRYAN LUKE  
Its Chair  
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